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The deed of the non-human entity has an old history in the general theory of legal 
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Conceptually, the act of the intelligent non-human entity has consequences on the concept of 

person-in-law, which requires both rethinking and innovating the mechanism of legal 

liability, and especially a new attempt at theoretical reflection on the definition of legal 

responsibility as a metacategory of the general theory of law. 
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1. Liability in classical law: deeds and people

Traditionally, in the general theory of law, legal liability has been defined

in relation to the person-in-law and the act that he or she either committed or is 

in a relationship of responsibility towards him or her and the legitimate social 

reaction that intervenes on the part of society, as a measure to ensure equality in 

the satisfaction of individual interests and, thereby, to ensure social cohesion 

(Banciu, 1992, p. 42). This profoundly anthropocentric paradigm begins with 

the neminem laedere principle and corresponds to realities that have been 

known “since ancient times”, which for a long time seems to have been “natural 

to be so, because the question of liability arises wherever we encounter human 

activity, the existence of certain forms of conduct, including all the rules of 

law”. (Anghel, 1970, p. 11). 
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To a large extent this majority approach responds to a multi-century 

experience, constant in its essence, in which the assessment of human 

behaviours as a result of direct human interaction was based on a rather small 

effective scope of action, a limited time span of foresight, goal-setting and 

liability of the agent of action (exclusively human), and control of 

circumstances (Jonas, 1984, p. 5). The assertion therefore maintains its validity 

for the whole of law, if we think of one of the classical definitions of law, 

namely that of jurisprudence: Juris prudentia est divinarum atque humanarum 

rerum notitia, its origin being divine, belonging to higher beings. 

Therefore, law was intended for human beings, but the Romans' 

pragmatic conception of social relations also influenced the creation of legal 

relations between people and things, as an expression of the fundamental value 

of property in Roman society. Described in a broad sense and indistinctly from 

goods by the term res, things first generated two types of actions, actio in rem 

(action relative to a thing) and actio in personam (action relative to a person), 

and then real rights and personal rights (Molcuț, 2011, p. 107). 

In civil law, there is an ambivalent relationship between things and 

property in terms of their appropriateness and usefulness. Thus, a good is 

anything that is useful, i.e. anything that can satisfy a human need, and things 

become property in the legal sense from the moment they are appropriable, i.e. 

capable of belonging to someone (Hamangiu, 1996, p. 532). The legal relations 

between people and things become more relevant in the field of legal liability 

from the perspective of the anthropocentric conception. 

By tradition, our Civil Code has established one's own act as the basis of 

the general principle of civil liability, and secondarily, the specification of cases 

of liability for the act of another (the old Articles 998-999 and, respectively, 

Art. 1000, paragraphs 2 - 4, Civil Code of 1864), and also defining two cases of 

liability for damage caused other than by a human act, namely “damage caused 

by an animal” (art. 1001) and “damage caused by the ruin of a building” (art. 

1002) (Anghel, 1970, p. 185). Although the old Civil Code initially admitted 

that the individual was liable for damages caused by things under his custody, 

“modern doctrine and case law have greatly broadened the notion of liability, 

extending it to damage caused by any kind of thing”. (Hamangiu, 1996, p. 476) 

The idea that liability for damage caused by things is making continuous 

progress, launched by C. Hamangiu is still valid today. As far as we are 

concerned, from the point of view of our study, we are interested not so much 

in the general formula of civil liability in tort based on Article 1000 of the Civil 

Code, but rather in the metamorphoses of things in their legal meaning, given 

that the interpretation of the notion of “thing” has undergone a sinuous 

evolution in legal literature and case law (Hamangiu, 1996, p. 112) and then the 

clarification of the meaning of the notion of “act” or “deed” of the thing. 
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Thus, in principle, the legal literature has established the idea that civil 

liability in tort will be incurred for anything, if it has caused damage to the 

victim, regardless of the conduct of the person obliged to repair the damage 

(Hamangiu, 1996, p. 113) where the notion of “thing” means “all inanimate 

things, movable or immovable, dangerous or non-dangerous, with their own 

dynamism and in motion or inert and at rest, with the exception of those for 

which, and to the extent to which, the law provides a special regulation” 

(Anghel, 1970, p. 190). Under these circumstances, the distinction between 

things endowed with their own dynamism and those inert or at rest becomes 

irrelevant in the sense that civil liability in tort must be incurred by the legal 

guardian regardless of the nature of the thing or the degree of danger it 

represents (Boilă, 2008, p. 115). 

With regard to the “act” of the thing, this has been defined as its 

“abnormal” behaviour, which caused damage to the victim, in terms of liability 

it is necessary to establish the direct causality between the damage and a human 

activity in which the thing is only used for this purpose or with an activity or 

inactivity of a thing that has decisively generated it, as “an instrument of the 

production of the damage” (Boilă, 2008, p. 116). Consequently, by “thing” 

within the meaning of article 1000 paragraph 1, Civil Code 1864 and article 

1376 Civil Code, have been designated all inanimate things, movable or 

immovable, dangerous or non-hazardous, with their own dynamism and in 

motion or inert and at rest, with the exception of those for which, and to the 

extent to which, the law provides a special regulation.” (Anghel, 1970, p. 190) 

Therefore, in accordance with the anthropocentric conception of law, 

which also applies to legal liability as a subsystem of law, we will note that, as 

a matter of principle, any illegal human act, causing damage or danger, will be 

sanctioned and, secondarily, the culpable illicit act caused by things or animals 

(but in the legal custody of a person - n.a.) will entail a specific form of legal 

liability. 

We had the opportunity to note from the exposition of the legal relations 

between people and things that they can be classified according to several 

criteria, so that civil law recognises movable and immovable things, with their 

own dynamics or static, corporeal and incorporeal, dangerous and non-

dangerous, animate and inanimate (the last category also includes animals). 

This is the taxonomy of things that is pending the anthropocentric conception of 

law, corresponding to a predictable social life, sometimes limited in terms of 

knowledge and the scope of human activity, or rather, appropriate to predictable 

and proximate limits and consequences (Jonas, 1984, p. 9), whose legal 

corollary was and still is the exclusivity of homo sapiens as a subject of law. 
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2. The legal regime of goods in the history of law - from human 

beings with the status of intelligent things to Artificial Intelligence - 

intelligent things with the status of human beings 

Therefore, “a species is defined by what it is and where it acts” (Walsh, 

2021, p. 27), and a subject of law in the legal relations that are born and unfold in 

the finite and two-dimensional world is “par excellence, the individual” (Mazilu, 

2004, p. 371), considering, sometimes at an axiomatic level, that “the man is the 

only one able to participate in a legal relationship” (Voicu, 2009, p. 213). This 

legal axiom is nothing other than the expression of a primordial and indubitable 

given a priori, namely, the presence of man in the world, as the starting point of 

the obligations derived from the conduct of the human agent. But if evolution 

follows the uninterrupted course in which homo sapiens replaced homo 

neanderthalensis, it means that we can assume that homo sapiens will also be 

replaced by a new species, homo digitalis, “and human activity in the real world 

will be replaced by digital activity in the artificial and virtual world. This is our 

future: Artificial Intelligence (AI)” (Walsh, 2021, p. 10). 

The emergence of possible new social actors will produce profound 

mutations in the meanings of agents' conduct (prescribed by law) over time and 

in a space or dimension, which we still describe as social, of the status of 

subject of law, the legal relationship between beings and property, as well as the 

legal liability triggered by their actions. 

It is already stated that, unlike the limited and predictable physical and 

analogue space in which homo sapiens still acts, in its digital version, homo 

digitalis, will no longer be limited to acting in one place, but will be able to be 

everywhere simultaneously (Walsh, 2021, p. 27). These new human capabilities 

will be achieved through the progressive externalisation of some of their own 

cognitive functions to entities equipped with artificial intelligence, and on the 

other hand, human action and, at the same time, the action of these entities will, 

at least partially, move into or coexist with digital space. 

Until the emergence of this new homo digitalis, the legal relationship 

between humans and Artificial Intelligence can only be addressed through the 

legal institutions and categories that the law enshrines and recognises. Several 

definitions have been issued on Artificial Intelligence, among which we will 

reproduce those that can support its legal nature. Thus, the Encyclopaedia 

Britannica defines AI as “the ability of a digital computer or computer-controlled 

robot to perform tasks usually associated with intelligent beings”, and in another 

sense AI is defined as “the scientific understanding of the mechanisms underlying 

intelligent thought and behaviour and their embodiment in machines” (Stănilă, 

2020, p. 35). In the current legal paradigm, once Artificial Intelligence cannot yet 

be assimilated to a human being, the forms under which this entity presents itself, 

namely its corporeality, expressed by machines, robots or computers, coupled 

with its internal dynamics and relative autonomy of movement, are easily 
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circumscribed to the general notion of work and, depending on its 

appropriateness and usefulness, to that of good in the legal sense. 

As such, it has been admitted in recent legal literature that the 

classification of Artificial Intelligence in the res category is obvious, since we 

accept that a machine is created, assembled and programmed by man (Stănilă, 

2020, p. 75). However, invoking the legal fiction of the regime of slaves in 

Roman law, who were considered property, even though they were human 

beings, endowed with consciousness, who were granted a certain legal capacity, 

the same work argues that “history does repeat itself” (Stănilă, 2020, p. 93). We 

can agree, to a certain extent, with the repeatability of history with the 

difference that its meaning is obviously the opposite. 

If we take a look at Roman society according to the current legal 

paradigm, slaves, i.e. people with the natural vocation of subjects of law, were 

considered only property, i.e. things endowed with certain usefulness and which 

could be appropriated by full subjects of law, who were granted a limited legal 

capacity in the Roman legal system. In contemporary society, on the other 

hand, the question arises as to whether the new technology, i.e. from a legal 

point of view, things, even if they are equipped with artificial intelligence, can 

obtain or be granted the status of subjects of law, just like humans. Or this shift 

in meaning raises multiple ethical questions about granting the status of moral 

persons to Artificial Intelligence systems (Bostrom, 2014, p. 320). 

Prof. L. M. Stănilă argues that the impact of a decision to recognize the 

legal personality of entities endowed with artificial intelligence would be 

equivalent to or even greater than the impact of the eradication of slavery, the 

process signifying “the transition from the status of object to that of person” 

(Stănilă, 2020, p. 94). We have already shown that the premises of this process 

are not similar, because slaves are not things, but human beings considered in 

the Roman law system as intelligent goods, who are granted a limited legal 

capacity because they meet the Aristotelian conditions of responsibility, in 

other words, they are agents of action and have control over it. In this situation 

only the legal liability, i.e. the attribution of responsibility and legal sanctions, 

is assigned to other subjects of law as liability for the act of another. 

In the case of systems equipped with Artificial Intelligence, they are 

currently understood as things, instruments, equipped with a different type of 

intelligence than the human one, and the granting of the legal status of subjects 

of law would imply a change in the bimillennial paradigm of law, being the first 

time that non-human entities endowed with artificial intelligence would be 

received in the legal system as holders of rights and obligations. This paradigm 

of understanding the relationship between humans and things in terms of their 

appropriateness and usefulness is also reflected in the field of civil legal 

liability, particularly in the area of strict liability, and is also reflected in the 

interpretation of the provisions of Article 100 paragraph (1) of the old Civil 
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Code, which established the principle that the possessor of a thing, regardless of 

its nature, must bear the consequences of the damage caused by that thing, by 

the very fact of using it. To these two old principles deriving from Roman 

private law, two other principles have been added resulting from the interaction 

between humans and technology, considered as a “source of increased danger”, 

namely the process of knowledge (cognisability) and human control over the 

application and use of technology (Anghel, 1970, p. 112). 

In conclusion, for the purposes of Article 1000, paragraph 1, of the Old 

Civil Code, thing was understood to mean “all inanimate things, movable or 

immovable, with their own dynamism and in motion or inert and at rest, except 

those for which, and to the extent that, the law provides a special regulation” 

(Anghel, 1970, p. 190), in other words, the equation of civil liability in tort is 

still solved today due to the ingenious flexibility of the legal concept of thing. 

The emergence of Artificial Intelligence and, especially, the interaction of 

these entities with people, social values and the environment in the social 

framework will produce a paradigm shift not only in technology (Stănilă, 2020, p. 

36), but also in the physiognomy of legal liability, as a metacategory or structural 

concept of the whole law, as we classified it in a previous study. It will produce 

cleavages on all the conditions of legal liability and the concepts underlying it.  

 

3. Conceptual changes in the structure of legal liability of systems 

equipped with Artificial Intelligence 

When examined from the perspective of the foundations of law, the 

conditions of legal liability are generic in both public and private law, although 

there are natural differences depending on the species of legal norms to which 

they refer or which are necessarily required (Mihai, 2006, p. 152). In the same 

vein, legal literature also states that legal liability arises only when certain 

conditions are met: the illegal conduct; the existence of guilt; the damage, 

socially harmful result or consequence; the link between the illegal conduct and 

the result produced; the absence of circumstances that exclude legal liability 

(Gliga, 1970, p. 98). 

Naturally, legal liability cannot be separated from the premise of liability, 

as both are phenomena related to social behaviour, mutual knowledge and 

otherness, social and legal norms, and the realisation and application of the law 

(Baltag, 2007, p. 3), but also to the springs related to society, authority and 

interactions with the human personality, in its sense of responsible person and 

person-in-law.   

 

4. Illegal act or conduct 

The illegal act is a variety of legal acts in general. Legal acts are those 

human events and actions which, according to the law, give rise to, modify or 

extinguish a legal relationship. It follows from this clarification that legal acts 
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are expressed in two forms: events and human actions. Events are those 

circumstances that do not depend on human will (birth, death, natural disasters), 

and human actions are those that occur as a result of the expression of human 

will, such as concluding a contract or committing a crime, so they can therefore 

be licit and illicit (Boboș, 1996, p. 39). The broadest meaning of the notion of 

conduct, which so far concerns only the human being and only by derivation the 

conduct of a thing (or legal good) is that of will and conscience objectified by 

positive law, and the defining note of conduct is the objectification of 

conscience in deliberate acts and facts (Mihai, 2006, p. 173). 

Therefore, the set of concrete acts of the human individual, under the 

control of his will and reason, designates human conduct, and their qualification 

as illegals occurs by positive law only when they are carried out by violating 

the provisions of the legal rules in force (Mihai, 2006, p. 174). 

In a synthetic formula, the most general features of the illicit conduct 

perceived by the general theory of law are the following: a) - antisociality, i.e. 

the general feature of all categories of illegal acts, since any illegal action 

damages a specific social relationship, b) – anti-juridicality, as an expression of 

the contradiction between the individual's conduct and a rule of law prohibiting 

or imposing certain conduct; c) - immorality, as an expression of the 

concomitant violations in many situations through the acts committed of both 

the legal and moral order (Baltag, 2007, p. 147). 

To these features of illegal conduct, accepted almost unanimously in 

Romanian and foreign legal literature, is added, sometimes - not being accepted 

by all authors - the feature of imputability, as in the view of T. Pop, who 

considered that: “an actual activity can always be characterized only when it is 

a violation of the law, when and to the extent that it is imputable” (Avrigeanu, 

2010, p. 125). Imputability becomes the social nature of human action, 

associated with the illicit act, which is inimitably described by Thoma d`Aquino 

as follows: “An action is imputed to the agent when it is within his power, so 

that he has dominion over the action” (Avrigeanu, 2010, p. 130). 

Meeting these characteristics, the illicit act is the legal cause of the 

establishment of the legal relationship of constraint because it has defeated the 

normative provisions in force, and the set of concrete acts of the human 

individual, under the control of his will and reason, designates his conduct 

(Mihai, Fundamentele dreptului. Teoria răspunderii juridice, 2006, p. 173). 

Accordingly, criminal illegal acts, i.e. offences, committed by natural or 

legal persons are sanctioned by criminal punishment, as the most serious of the 

legal sanctions, since it may concern the freedom of the perpetrator itself, this 

or the other criminal law sanctions being established within the framework of 

criminal liability. In civil law, the illegal act takes the form of a tort, i.e. the act 

of a person who causes damage to another person, which may take the form of 

the violation of a subjective patrimonial or personal non-patrimonial right, 
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guaranteed by law, or the breach of an obligation legally assumed by a 

convention by a subject of law (Mihai, 2006, p. 177). 

As such, under the new Civil Code of Romania, the illegal act, regardless 

of the form of guilt with which the perpetrator acted, is called a tort, so that, 

under Article 1357, para. 1, the illicit prejudicial act can be the source of a civil 

legal relationship of liability (Mangu, 2014, p. 85). As a sine qua non condition 

for civil liability in tort for one's own act, we note again from the perspective of 

the general theory of law, the following characteristics of the illegal act:  

a) the act has an objective character or a material existence, consisting of 

a conduct or an externalized human manifestation;  

b) the act is the means by which a psychological element is objectified, of a 

subjective nature, the will of the person who chose a certain conduct;  

c) the act is contrary to the social order and reprobated by society 

(Mangu, 2014, p. 119). 

We believe it is important to point out that the general principle of civil 

liability, enshrined in Article 4 of the Declaration of the Rights of Man and of 

the Citizen of 1789, according to which: “any act by which a person causes 

damage to another makes the person by whose fault the damage occurred liable 

to make reparation for such damage”, which was subsequently taken up in all 

European civil codes, including that of Romania, acquires new meaning in the 

context of contemporary society (Boilă, 2008, p. 3). Thus, liability for damage 

must take into account not only the immediate and direct effects of the illegal 

action, but especially the consequences that they could have in the future, in 

order to become a genuine means of prevention (Boilă, 2008, p. 519). 

In this new perspective, the analysis and interpretation of the act and the 

illegal conduct undergone transformations that ultimately generated new 

foundations of civil liability in tort, independent of fault, namely risk or warranty. 

Thus, those activities which, because of the machines, substances, techniques and 

processes used are known to be risky and present a danger of harm to other 

members of society attract the liability of those who organise and carry them out 

(Boilă, 2008, p. 80). But if two centuries ago the risk was shaped by human 

confidence in the progress of technology and science, in contemporary society 

the situation is different, with the risk growing to unimaginable proportions amid 

the realisation of the relativity of scientific knowledge. 

This new legal situation, characterised by an important virtual dimension, 

also has an impact on human conduct, the illegality of which is to be assessed 

on the basis of the adoption of a certain attitude on the part of the person 

carrying out an activity to take the necessary and effective measures to prevent 

the event from occurring. Under these circumstances, civil liability focuses on 

the guilt of the person responsible for the harmful action, which will be 

assessed in the light of a new criterion, namely that of the “normality of his or 
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her preventive conduct”, in which case the civil penalty will intervene for lack 

of precaution (Boilă, 2008, p. 89). The practical difficulties in applying this new 

criterion for establishing guilt arise from the lack of a scientific reference point 

for knowing the nature and extent of the possible consequences. 

In the face of these difficulties, the legal doctrine has proposed the 

solution of extending the insurance system to areas with risky activities, so that 

liability for damage is borne by the insurer and not by the person responsible 

(Boilă, 2008, p. 89). Accordingly, as far as human actions and decisions are 

concerned, they are normally accompanied by liability as a prerequisite for 

legal liability. As far as AI systems are concerned, they can perform actions and 

manipulations, but without the ability to attribute any meaning to them (Stănilă, 

2020, p. 110). 

In order to impose legal (criminal) liability in the case of AI systems, they 

should meet both the requirements of the objective element (actus reus) and 

especially the requirements of the subjective element (mens rea) (Stănilă, 2020, 

p. 118). The effects of decisions or actions taken by AI systems are often the

result of countless interactions between many actors including programmers,

developers, users, i.e. what the doctrine calls,,the problem of multiple hands”,

(but also of “multiple things” (Coeckelbergh, 2019, p. 2053), which increases

not only the ambiguity of the imputation of the act (Stănilă, 2020, p. 111), but

especially the requirement of an indissoluble link between the perpetrator and

the act, as well as the freedom of action and decision of the perpetrator.

In other words, the Aristotelian equation of the conditions regarding the 

control of the action and its epistemic conditions must be solved, respectively 

the capacity to know the meaning and consequences of the action 

(Coeckelbergh, 2019, p. 2053), in the sense that the action must belong to the 

agent and the agent must understand its legal and moral meanings. 

5. Guilt

Guilt or culpability can be defined as the set of psychic processes that

underlie the correlation between the illicit act and the perpetrator (in the 

psychological conception) or as a reproach addressed to the perpetrator by society 

for not having adapted his conduct to the requirements of the legal order, a 

normative concept that expresses the contradiction between the will of the subject 

and the rule of law (in the normative conception) (Stănilă, 2012, p. 53). 

Culpability or guilt is the synthetic expression of the subjective aspect of 

the act because it implies an act of conscience, an attitude of conscience in 

relation to the consequences of the act and an act of will under the impulse of 

which the act is carried out (Stănilă, 2012, p. 53). In another opinion, guilt is an 

attribute of the attitude of a responsible human being, free in spirit and in act, 

towards the word, fact or thought to which it gives a subjective interpretation 

incompatible with universal values (Mihai, 2006, p. 185). 
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In the common law doctrine, guilt is assimilated to culpability and 

requires a “verification by society” since the perpetrator has voluntarily 

committed an act with a dangerous consequence (Stănilă, 2012, p. 52). In 

normative theory, guilt is seen as “the internal link between the perpetrator - as 

addressee - and the legitimacy of the norm”, by virtue of which a certain 

“emotional component of deception for violating the norm” would be 

manifested (Baltag, 2007, p. 161). From this perspective, specific to German 

legal doctrine, guilt is related to the indicator of “motivational effectiveness of 

norms”, so that its incidence would depend on a prior assessment of the person's 

conduct in relation to the degree of attachment of the person to the legal values 

protected by the norms (Baltag, 2007, p. 161). 

In the English penal system, guilt is designated by the expression mens 

rea, a phrase that would include a sum of psychic elements present at the time 

of the commission of the act and consisting of the functions or states of 

foresight, knowledge, acceptance, negligence, and ease. (Stănilă, 2012, p. 163). 

In this sense, the English usually say: “There is no crime without guilty mind”) 

(Stănilă, 2012, p. 162), which confirms the warning of the important theorist of 

criminal law, R.A. Duff, regarding the impossibility of drawing a clear 

distinction between actus reus and mens rea. The most difficult aspect of the 

problem lies in trying to identify and isolate an actus as distinct from any 

mental element down to a mere physical movement of the body. From this stage 

we will be tempted to introduce a minimal mental element such as will or 

desire, which will lead us to a new composite element, namely, “an act as an 

intentional or desired movement of the body”, which would not solve the 

problem in the sense of the intended dichotomy (Duff, 2009, p. 202). 

At the doctrinal level, the changes in approach that have occurred give 

way to conclusions that we take on board: first, the legal concept of guilt is 

based on the idea of the legitimacy of rules and, on a deeper level, on the very 

foundation of law, which means that the explanation given to this foundation 

has an impact on the way in which the existence of the concept of guilt is 

justified; and second, the separation of the issue of guilt from the issue of the 

subjective element is essential for the development of a theory of crime that 

allows for the appropriate resolution of the so-called atypical cases (in which 

the rules cease to be valid) (Guiu, 2004, p. 147), a situation in which we believe 

the problem of establishing the guilt of systems equipped with artificial 

intelligence in the case of the commission of crimes also falls, since it raises the 

problem of understanding and acceptance of the right by non-human entities. 

Analysed through the prism of its moral values, guilt is the traditional basis 

of civil liability in tort, because it sanctions conduct that has caused harm to other 

persons, where civil guilt is “the investigation of the degree of consciousness that 

the perpetrator of the harmful activity or abstention may have had about the 

character and consequences of his attitude” (Boilă, 2008, p. 35). As a specific 
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manifestation of guilt in civil law, let us note the decline of subjective guilt in 

favour of the establishment of strict liability. This phenomenon implies the 

socialisation of the risks of harmful acts, which has led to a narrowing of the 

scope of individual liability and the foundation of a civil liability independent of 

any fault, a “full” liability in which the role of responsible person also belongs to 

persons other than those who were directly involved in causing the damage 

(liability for the act of another person, liability for property or animals, liability 

for the ruin of the building) (Boilă, 2008, p. 40). 

In order for an intelligent entity (AI) to be prosecuted, it should meet five 

cumulative requirements: Ability to communicate - the easier it is to 

communicate with an entity, the more intelligent it is; existence of 

consciousness - an intelligent entity is assumed to be self-aware and capable of 

introspection; self-determination; and 4) independence - an intelligent entity is 

assumed to be able to set goals and objectives and take actions independently to 

achieve its goals and accomplish its objectives; creativity - it is assumed that an 

intelligent entity possesses a degree of creativity, not necessarily in the sense of 

creating something new but rather being able to take alternative actions when 

the initial action fails (Stănilă, 2020, p. 112). 

However, the most recent literature shows that although technology shapes 

human action in a way that goes beyond a merely instrumental role, and that 

advanced AI technologies can create the appearance of liable agents (- s.n.), they 

do not meet the traditional criteria for being considered fully liable from a legal 

point of view and therefore cannot be held legally liable in their own name. 

But given the definitions of guilt from which we started and those of 

Artificial Intelligence, of which we stop at those provided by the Stanford 

Encyclopedia (https://plato.stanford.edu/entries/ethics- ai/) or that in the 

literature, according to which an AI system is an artificial system, which for a 

given set of human-defined objectives, can make predictions, recommendations 

or make decisions that influence real or virtual environments (Stănilă, 

Inteligența artificială, dreptul penal și sistemul de justiție penală. Amintiri 

despre viitor, 2020, p. 54), we have to accept that the Aristotelian approach to 

the conditions of liability is restrictive because it starts from the premises that 

technology is rather an instrument (a representation recognized in the legal 

system so far, as we have shown above) and that, therefore, only humans can be 

agents of liability, this being oriented towards its individual dimension 

(Coeckelbergh, 2019, p. 2053). 

Consequently, we believe that the great challenge of law in establishing 

legal liability for an illicit legal act consists in detecting and establishing the 

guilt of an AI system, as an internal link between it, as the perpetrator of an act 

prohibited by law and the legitimacy of the legal norm, as the result of its own 

assessment or as a simulated behaviour or associated with behaviours archived 

in its memory (see the concept of the Turing test, Imitation Game) (Stănilă, 
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2020, p. 31). Therefore, currently, the only solution is to assign legal liability to 

humans for the acts of AI technology (Coeckelbergh, 2019, p. 2056). 
 

6. Damage or socially dangerous consequence 

Although damage remains classically one of the basic conditions of legal 
liability, this legal concept is still insufficiently defined, “whether we speak of a 
general approach proper to legal theory or whether we consider particular forms 
of legal liability” (Verdeș, 2011, p. 267). The damage, a condition of legal 
liability, gives meaning to the purpose civil liability in tort, that of 
compensation, of extortion, unlike criminal liability which is attributed as its 
main function, the repressive function, although “the idea of reparation of 
damages is not totally foreign to criminal liability which accepts that at a 
general level the commission of any crime implies a consequence in the broad 
sense, as a harmful result”. (Verdeș, 2011, p. 276) 

Because any human act that causes harm to another triggers the civil 
liability of the perpetrator, then civil damage may also be inexhaustible as a 
typology. It may therefore be caused by the act of a person, an animal or a 
thing, or it may be the result of a natural event and may affect either the victim's 
property, damage to property, reduction or elimination of income, or it may 
affect the victim himself, such as death, reduced capacity for work, mutilation, 
suffering caused by deprivation of the pleasures of life. All these types of 
damage - pecuniary or moral - can be cumulated, and the court is required to 
consider full compensation (Verdeș, 2011, p. 274). 

Currently, according to the “European Parliament Resolution of the 20th 
of October 2020 with recommendations to the Commission on the civil liability 
regime for Artificial Intelligence” physical or virtual devices or processes that 
are run by AI systems may technically be the direct or indirect cause of the 
injury or damage, but are nevertheless almost always the result of the action of 
someone who built, implemente or disrupted the systems95. 

Consequently, civil damage does not present difficulties in terms of 
configuration, definition or reparation because civil liability is more flexible 
and has practically inexhaustible tools for remedying the damage caused, 
regardless of who or what is the perpetrator of the harmful act. 

However, the appropriateness of civil liability in tort rules may be 
problematic in the area of damages created by artificial intelligence systems, 
given the anthropocentric model of liability in tort for reparation of prejudicial 
facts (crimes) formed since Roman law and based on a single cause of damage96. 

 
95 https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276_RO.html 
96 Liability for Artificial Intelligence and Other Emerging Digital Technologies – Report from 

the Expert Group on Liability and New Technologies – New Technologies Formation, PDF 

ISBN 978-92-76-12959-2 doi:10.2838/573689 Catalogue number: DS-03-19-853-EN-N, 

available on internet: https://op.europa.eu/en/publication- detail/-/publication/1c5e30be-1197-

11ea-8c1f-01aa75ed71a1/language-en, p. 19. 
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For example, there is no unanimous opinion that the destruction or loss of 

computer data should be considered as economic damage. There are also other 

differences on the recognition of damage to personal rights when personal data 

are posted in cyberspace. 

In criminal law, the harmful consequence or result produced takes the form 

of harm to a public or private interest. Being a branch of public law, it turns out 

that it protects the public interest through the formula “the main values of 

society” (Mihai, 2006, p. 219). Whether it is a public or a private interest, the 

effectiveness of its legal guarantee lies in the double hypostasis of its social 

expression, the generality of coexistence and individuality in coexistence (Mihai, 

2006, p. 219), or it presupposes the reception and acceptance of otherness and an 

intersubjective perspective of the relations between social actors. 

The Aristotelian problem of non-ignorance receives new meanings of 

knowledge, which involve awareness of action, awareness of moral meanings 

and even of the alternatives of that action (Coeckelbergh, 2019, p. 2052) 

because interest, regardless of its holder, has a triple hypostasis: cognitive, 

affective and pragmatic. These are values-instruments in relation to the horizon 

of values-purpose, namely Truth, Goodness, Beauty, Justice, Usefulness, in a 

multitude of mutual interpenetrations and potentiation (Mihai, 2006, p. 220). In 

this context, the question arises as to whether the social values protected by 

positive law are opposable to AI systems, even autonomous, and whether the 

precise target of the damage are subjective rights (Mihai, 2006, p. 221), the 

question arises as to whether AI systems can be entitled to such correlative 

rights and obligations. 

In other words, the question to be solved philosophically, but also legally 

pragmatically, is whether AI systems can be considered social actors (to avoid the 

term “beings”) or, given their mode of constitution and functioning, we must 

accept the limits of a technological solipsism, which excludes their sociality. 

7. Causation

The specificity of the causal relationship in the sphere of legal liability

lies in the fact that the legal relationship is a species of social relationships, a 

social relationship regulated by a legal norm (Verdeș, 2011, p. 302). In this area 

of relations, the role of cause is played by a legal fact, a social fact subject to 

legal norms, so that “the causal relationship is presented as a relationship 

between the action of a subject of law and the result of this action” (Mihai, 

2006, p. 228). 

As elements of the causal relationship, cause and effect are defined as 

follows: the first, as “the energy or energies that led to the achievement of a 

concrete change in the external world,” and the second, as “the consequence or 

consequences that resulted from the change produced” (Stănilă, 2012, p. 56), 

each of them presenting its own features. Thus, the cause consists of a human 
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action or inaction; it has a determining character for the occurrence of the 

effect; it is prior to the effect, i.e. it is situated in time prior to the moment of 

production of the result; it necessarily produces the effect. 

The second element of the causal relationship, the effect, has the 

following characteristics: it consists of a change in reality; it can manifest itself 

through a state of danger or an actual damage to an element of reality; it follows 

the cause in time; it represents the necessary consequence of the cause (Stănilă, 

2012, p. 56). 

Regarding the causal link between the action of AI systems and the result, 

the difficulty lies in the fact that there are not only several “hands” (human) but 

there are also what we might call many things, i.e. many different technologies, 

various programs being involved, i.e. things that are relevant because they 

causally contribute to the action of the AI system as a whole (Coeckelbergh, 

2019, p. 2055). 

It is estimated in the literature that the issue of causation in the matter of 

facts performed by AI systems is even more complex due to their dependence 

on external data and inputs, which will further relativize the direct link between 

fact and result in the sense of the existence of a single cause or the interaction 

of multiple current or potential causes97. In order to establish the causal link 

between the act in which Artificial Intelligence was involved and the socially 

negative consequence, it is necessary to clarify all the interactions and roles had 

both by humans and between humans and AI systems or only between them 

because in the matter of technology liability or liability for technology, this is a 

matter of what is seen, but also of technological sub-entities that are not seen 

(Coeckelbergh, 2019, p. 2059). 

In the theory of legal liability the cause is defined as “the voluntary and 

conscious attitude of man translated into his antisocial conduct having as effect 

the state of danger or threat produced by touching, harming or injuring social 

relations promoted and defended by the rules of law in force” (Mihai, 2006, p. 

228). By intervening through his action, man is responsible for the production 

of the result, therefore he is the cause of that result, therefore, the causal 

relationship between the action/inaction of the author - human being and the 

change produced (i.e. the consequence, the result) is a relationship of social 

causation (Mihai, 2006, p. 238). 

Moreover, the design of the action and the decision to carry it out by the 

agent take place by reference to a system of rules. In the case of AI systems, prior 

programming would be necessary in order to implement the system of legal 

norms, otherwise the system would act as an “innocent agent”. If, however, the 

AI system acted “on the basis of its own experiences, knowledge and decisions”, 

it would be possible to incur its criminal liability (Stănilă, 2020, p. 35). 

 
97 Ibidem, p. 22. 
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From our point of view, it remains in an obscure epistemic area how AI 

systems would embody the values of a human society and how they would 

orient themselves axiologically in order to achieve the goals of the actions they 

undertake, from the definitions of these systems it follows that they are capable 

of performing tasks that are usually associated with human intelligence or to 

imitate human reason and behaviour. 

8. The perpetrator and the question of legal personality

With regard to the perpetrator of the illegal act, i.e. the person-in-law, the

general theory of law shows that in modern positive law the person is not only 

the individual person but also the organizational structures of people, and the 

science of law regards people as participants in social relations, i.e. as persons 

participating in those social relations that form the object of regulation for the 

legal norm (Mihai, 2005, p. 280). In short, the legal “masks” of the person-in-

law are the natural person and the legal person. 

The term electronic person has been used more recently in the draft report 

on the rules of civil law in the field of robotics of the Committee on Legal 

Affairs of the European Parliament and it is considered in recent legal literature 

that “it is only a matter of time before the concept of electronic personhood will 

be accepted and attributed to AI systems with the legal consequences inherent 

in this fact” (Stănilă, 2020, p. 86). 

In this sense, invoking a simple scheme, “entity - legal personality = 

subject of law”, it is considered that granting legal personality to an AI system 

is similar to the recognition of legal capacity throughout the history of law for 

slaves, conceived persons, deceased persons, persons in a coma, legal persons 

and minors (Stănilă, 2020, p. 89). 

As far as we are concerned, we have shown that the prerequisites for 

recognising the legal personality of entities other than the responsible human 

individual are not similar to those for recognising the legal personality of other 

categories of human beings. All the forms of legal personality recognised so far 

in law are based on the ontological evidence of the human being in the physical 

world, as an unquestionable premise of the idea of obligation (Jonas, 1984, p. 

10), which appears in legal relations individually or collectively. 

Therefore, for the first time in the history of law, non-human entities 

endowed with human- like intelligence, but of an artificial nature, would be 

granted the legal status of subjects of law, both private and, above all, public. In 

an informed opinion, it is argued that if the legal subject status of AI systems 

were accepted, it would be possible to hold them directly criminally liable 

according to their contribution to the production of the socially dangerous result 

(Stănilă, Inteligența artificială, dreptul penal și sistemul de justiție penală. 

Amintiri despre viitor, 2020, p. 89). 
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However, we consider that it remains unclear what kind of criminal law 

legal sanctions could be applied to AI systems, as well as who would be 

competent to enforce them, what would be the social functions of such 

sanctions, the legal regime of recidivism or how rehabilitation would operate in 

the case of crimes committed by non-human subjects of law, although in theory 

revolutionary proposals have been put forward, which would be “appropriate to 

the specificity of an electronic, non-human subject” (Stănilă, 2020, p. 89). 

 

9. Absence of circumstances precluding legal responsibility 

Of these, some are common to all or several branches of law, and some 

are specific to each branch, especially to criminal law. Distinguishing between 

the causes that remove the vocation of punishment and those that remove the 

illicit nature of the act, let us note that in a number of cases provided for by the 

Romanian Criminal Code in force a series of natural factors, i.e. biological, 

physiological processes and mechanisms - intervene on the subject's 

psychological balance, destroying his behavior, so that he commits the criminal 

act in abnormal conditions (Mihai, 2006, p. 272). 

In a more precise classification, three types of causes that remove the 

incidence of criminal law are demarcated: causes concerning the quality of the 

person (immunities); causes concerning the capacity of the person (mental 

alienation, drunkenness and other intoxications, passions, sleep, somnambulism 

and hypnotism, suggestion, minority, infirmities); causes concerning the 

imputability of the person, with the subtypes of causes of explicit non-

imputability, causes of implicit non-imputability based on coercion and causes 

based on the motive of the act (Stănilă, 2012, p. 429). 

Until the present day, the literature has not addressed what these causes 

might be and how they might prevent legal liability of AI systems. For 

example, would a fortuitous event be either a situation or circumstance that 

could not have been foreseen and overlaps with the lawful or unlawful conduct 

of the perpetrator? 

Or could physical and moral coercion be exercised by a human being on 

an AI system and by what means? If we were to accept that AI systems could 

be subjects of criminal law, we would have to accept that they also have a 

moral status, but, at least in an opinion in the local legal literature, this would 

not be necessary because they do not have the capacity to suffer, to understand 

and to perceive the world in moral terms (Stănilă, 2020, p. 89). 

As far as we are concerned, we consider that the question of the legal 

personality of AI systems and, hence, of the capacity for criminal liability, is 

inextricably linked to the moral status of these entities. In the foreign literature 

the issue of moral status of AI systems is solved according to the principle of 

ontogenetic non-discrimination formulated as follows: if two beings (entities) 

have the same functionality and experience of consciousness, but differ in the 
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way they came into being, then they have equal moral status” (Bostrom, 2014, 

p. 324). This approach seems likely to support the possibility of recognising the

legal personality in law of AI systems, but it is clear that approaching this status

and its moral reverberations by comparison with the moral and legal status of

human beings “foreshadows predictable complications” (Bostrom, 2014, p. 324)

Conclusions 

We believe that this is the turning point in general theory and philosophy 

of law, which will be called upon to understand and justify from a legal point of 

view a world of interactions between human beings and AI systems - this new 

type of relationship being already present in social reality - as a legal 

relationship between subjects of law and their things or between subjects of law 

different in ontogenetic nature but with a legal status that is required to be equal 

in the spirit of the isonomy of law. 

If in the finite and predictable world in which law was created, that 

Aristotelian techne was a tribute to necessity, the new technology has turned 

into a race to infinity in which the success of control over things or instruments, 

as a tendency of contemporary man, together with self-control appears as the 

fulfilment of human destiny (Jonas, 1984, p. 9). Because AI systems are 

capable of recreating the capacities of the human mind, they are a source of 

inspiration for philosophy, which must answer such questions as: are there 

limits to machine intelligence; is there any essential difference between human 

intelligence and that of systems equipped with artificial intelligence; can 

“machines” have souls and consciousness? (Lucian, 2019, p. 66); is Artificial 

Intelligence able to imitate the combination of desire and intelligence that enters 

so heavily into the composition of human thought and action; the thinking 

machine is set in motion by electricity, but can there be any way to give it the 

kind of source of motion we call desire? Is Artificial Intelligence reasoning 

capable of becoming a reflective desire? (Sokolowski, 2020, p. 56). 

Finally, returning to the issues that may arise in the reception of AI systems 

in the field of law, let us note that law is facing a huge paradigm shift that 

involves not only the recognition as subjects of law of non-human entities 

endowed with a type of reasoning other than human, but also the reconfiguration 

of fundamental concepts with which law operates, such as crime or offence, guilt, 

victim, social values, punishments, rights, obligations and others. 

By going through the structure of legal liability according to the known 

legal paradigm and juxtaposing the new reality of the existence of AI systems 

and their interactions with humans in the social environment, a reality that calls 

for ex novo legal regulation, we have observed that there are no predictable 

changes in the conditions of legal liability, more specifically in the causal chain 

from the act to the sanction that we know so far. 
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Most likely, mutations will occur in the concepts on which legal liability is 

based, but this trend is not new either, since “the fundamental law of law is 

evolution and no part of law can be exempt from the fundamental need to adapt 

itself constantly to changing social needs” (Hamangiu, 1996, p. 317). Within the 

civil liability, the adaptation of the fundamentals, of the legal bases that have the 

potential to trigger the obligatory relations, to the technological revolutions (of 

which the AI super-technology is part) was easier. The theories of risk and 

warranty and the more recent principles of precaution and prevention as the 

foundations of liability for the future (Boilă, 2008, p. 106) are expressions of the 

conceptual evolution of the foundations of civil liability in tort. 

Thus, a custodial approach (Coeckelbergh, 2019, p. 2065) to legal 

liability for the acts of AI system or animal and which is based on a relationship 

of dependence between the person holding authority and responsibility in 

relation to another person, as the perpetrator of a illegal act, or to the non- 

human entities listed. As far as criminal law as a branch of public law is 

concerned, the pillars on which it is based, i.e. crime - criminal liability - 

punishment, do not seem to be subject to conceptual erosions that would lead to 

their possible replacement. However, if we juxtapose the conditions of criminal 

liability with the specific features of the AI systems, we can see that there are 

many epistemic inconsistencies. 

For example, the ontogenetic criterion should be added to the criteria 

proposed for classifying passive subjects - natural persons - of criminal liability 

(Stănilă, Răspunderea penală a persoanei fizice, 2012, p. 76) in order to make 

the necessary distinctions between passive subjects - natural persons and 

passive subjects - “electronic persons”. 

Also, criminal legal capacity has been defined as the psychophysical 

capacity of the person to commit an act provided for by the criminal law, 

assuming its consequences, consisting in the restriction or deprivation of rights 

and freedoms as a result of criminal sanctions, being a condition both for the 

existence of the crime and for the criminal liability of the offender (Stănilă, 

Răspunderea penală a persoanei fizice, 2012, p. 138). If the lack of the 

prerequisites of criminal capacity, namely age, discernment, freedom of will 

and freedom of action makes it impossible for a natural person to be held 

criminally liable, the question arises as to what these prerequisites of criminal 

legal capacity might be for a new type of person, even if recognised in law, but 

different from a human being? 

As far as the implementation of a custodial model of criminal liability is 

concerned, we can admit that there are such premises in the possibility of the 

concurrent criminal liability of natural and legal persons in the commission of a 

crime. Regarding the model of direct criminal liability of an AI system (Stănilă, 

2020, p. 118), let us note that so far the legal system has not registered this 

paradigmatic shift. 
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Consequently, these conceptual mutations emerging in the general theory 

and philosophy of law as a result of the possible reception in law of the action 

of AI systems challenge us to ask ourselves the question of amending our own 

definition that we have given to the structural concept of legal liability 

(Stănescu, 2021, p. 389), insofar as the only accepted change in law has been 

that of their inclusion in the legal category of things. 

Thus, in our opinion, legal liability is a finality of law, constituted in a 

system of rules and judicial procedures, by which the person-in-law who has 

committed an illegal and imputable legal act provided by law, or who is 

responsible for this act, regardless of whether it comes from a thing, in the 

classical sense or from a non-human entity endowed with artificial intelligence 

(AI system), which has caused harm to a subjective right or a legitimate interest 

of another person, at a particular or general level, or has caused a social risk, is 

legally and legitimately compelled by the courts of the State to bear a fair and 

proportionate legal sanction which restores or compensates for a given legal 

situation, so that the legal order of society is protected, respected and reaffirmed. 
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